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LS379 Trimester 2, 2014 


Part A — Answer any TWO (2) out of the following THREE (3) questions (20 marks each) 


Question 1 


Summar is a chef in a reputable Indian restaurant in Sydney. He decides to open his own cafe. He 
buys $20,000 worth of equipment from Kitchen King. Kitchen King offers finance over 5 years at 
15% per annum interest. The credit contract that Summar signs contains a clause stating that Summar 
must not take legal action under common law or any state or federal legislation, including the 


Consumer Credit Code. 


Summar pay the loan instalments each month for 4 years. Unfortunately, has a car accident which 
leaves him temporarily disabled. Consequently, he is unable to work for a long time. Because he finds 
that he is unable to repay instalments of the loan, he decides to pawn some of the equipment to Pawn 
& Forget, a registered pawnbroker. Pawn & Forget agrees to lend Summar $4,000 and takes a pledge 


a 6 burner cooker and a double decker oven. 


Summar misses 2 repayments to Kitchen King on the equipment before he gets a phone call from the 
manager of Kitchen King asking the reason for his not being able to repay the instalments. Summar 
explains his position and asks for some time to get his finances in order. The manager says he will 
think about it; however, that night Kitchen King’s employees enter Summar’s restaurant and take all 
equipment that is there. A week later Kitchen King sends a letter to Summar demanding $20,000. It 
states that the equipment will be sold for $1,000. Summar is furious because the equipment is worth 
$10,000. 


Meanwhile, a wall of poorly constructed warehouse of the warehouse of Pawn & Forget collapses. In 


the incident Summar’s equipment is destroyed. 


Discuss any legal rights and obligations that Summar has in respect if the equipment and his 
contracts with Kitchen King and Pawn & Forget. 
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Question 2 


Bruin is a carpenter and runs his own business. He owns a van that breaks down often and needs 
regular maintenance. He buys a brand new ute and arranges for comprehensive property damage 
insurance cover with Rolling Vehicle Insurance. One of the questions on the insurance proposal form 


of Rolling Vehicle Insurance is: 
Have you been refused an Insurance claim? Yes/No 
(Strike Out whichever in inapplicable) 


Bruin strikes out yes. In fact, he had a claim refused five years previously when his ute was stolen and 


found burnt out in a vacant lot. At that time he was insured with a different insurer. 


A month later after Bruin has bought the car; he is approached by his sister, Angelina, to provide a 
guarantee for her business. Angelina owns a beauty parlour. Unbeknownst to Bruin, Angelina’s 
business is not doing well and she is seeking to extend her overdraft with Risky Funds from $100 000 
to $200 000. After much persuasion, Bruin agrees to guarantee the $100 000 extension as long as their 


father, Morris, also guarantees the loan. 
Morris is contacted and agrees to the arrangement. The following week Bruin goes to the office of 
Risky Finance and signs a guarantee, which includes the following terms: 

e All monies guarantee 

e Loan term is 5 years 

e Bruin and Morris are to be co-guarantors 


Unfortunately, Morris never signs the guarantee and dies 6 months later. Risky finance sent him the 


relevant documents, but they forgot to chase it up. 


1 year after Bruin signs the guarantee, Angelina’s business fails, and she defaults on the loan. Risky 
Finance calls Bruin to repay. Bruin finds out that 4 month previously Risky Finance had extended the 
loan term to 10 years, hoping that the decrease in instalments amounts would help Angelina to stay 


solvent. Bruin also discovers that Morris had not signed the guarantee. 


At around that time, Bruin has an accident in the ute. The accident is due to his own negligence and it 
causes $4,000 worth of damage to the ute, although Bruin is unhurt. However, Rolling Vehicle learns 


about the earlier refusal of the insurance claim, and it refuses to pay his claim for $4,000. 


Advise Bruin in relation to his claim against Rolling Vehicle Insurance and whether he has any 
rights against Risky Finance in relation to the outstanding loan. 
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Question 3 


Refer to relevant doctrines, provisions and cases when answering each of the following questions. 


a) Caroline runs an antique shop in Sydney and purchases antiques from Jack, an antique dealer, 
on a regular basis. She buys a statue named “Sleeping Shiva” from Jack. She arranges to have 
the statue delivered to her shop. 


When did Caroline become the owner of the statue? 


b) The delivery man carelessly handles the statute and nicks the nose of the effigy when loading it 
into the truck. The damage means that the value of the statute will decrease. 


Does Caroline have to bear the cost of the damage done to the statute or is Jack 
responsible? 


c) The following day Caroline receives a phone call from the police. It appears that the statute was 
stolen from Mr. Swami. Mr. Swami wants to reclaim the statue. 


Does Caroline has to return the statue to Mr. Swami? 


Part B - Answer any TWO (2) out of the following FOUR (4) questions (10 marks each) 


Question 4 


Explain the concept of ‘merchantable quality’ under s.19 of the Sale of Goods Act 1923 (NSW) with 
the help of relevant cases. Distinguish it with the concept of ‘merchantable quality’ under s.64 of the 
Sale of Goods Act 1923 (NSW). 


Question 5 


What is a ‘secret commission’? Explain the duty imposed on an agent regarding ‘secret commissions’. 
y 


Refer to the relevant statutes and cases. 


Question 6 


What is the difference between a guarantee and an indemnity? Explain with the help of relevant cases. 


Question 7 


Outline the disclosure and enforcement obligations and any other obligations on a creditor owed to a 


debtor under the Consumer Credit Code. 
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